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in § 201(c) does not authorize publishers to
display authors’ contributions publicly, ei-
ther in their original collective works or in
any subsequent permitted versions. It refers
only to ‘‘the privilege of reproducing and dis-
tributing the contribution.’’ Thus, the plain
language of the statute does not permit an
interpretation that would permit a publisher
to display or authorize the display of the
contribution to the public.

The primary claim in Tasini involves the
NEXIS database, an online database which
gives subscribers access to articles from a
vast number of periodicals. That access is
obtained by displaying the articles over a
computer network to subscribers who view
them on computer monitors. NEXIS indis-
putably involves the public display of the au-
thors’ works. The other databases involved
in the case, which are distributed on CD–
ROMs, also (but not always) involve the pub-
lic display of the works. Because the indus-
try appears to be moving in the direction of
a networked environment, CD–ROM distribu-
tion is likely to become a less significant
means of disseminating information.

The Copyright Act defines ‘‘display’’ of a
work as showing a copy of a work either di-
rectly or by means of ‘‘any other device or
process.’’ The databases involved in Tasini
clearly involve the display of the authors’
works, which are shown to subscribers by
means of devices (computers and monitors).

To display a work ‘‘publicly’’ is to display
‘‘to the public, by means of any device or
process, whether the members of the public
capable of receiving the performance or dis-
play receive it in the same place or in sepa-
rate places and at the same time or at dif-
ferent times.’’ The NEXIS database permits
individual users either to view the authors’
works in different places at different times
or simultaneously.

This conclusion is supported by the legisla-
tive history. The House Judiciary Com-
mittee Report at the time § 203 was finalized
referred to ‘‘sounds or images stored in an
information system and capable of being per-
formed or displayed at the initiative of indi-
vidual members of the public’’ as being the
type of ‘‘public’’ transmission Congress had
in mind.

When Congress established the new public
display right in the 1976 Act, it was aware
that the display of works over information
networks could displace traditional means of
reproduction and delivery of copies. The 1965
Supplementary Report of the Register of
Copyrights, a key part of the legislative his-
tory of the 1976 Act, reported on ‘‘the enor-
mous potential importance of showing, rath-
er than distributing copies as a means of dis-
seminating an author’s work’’ and ‘‘the im-
plications of information storage and re-
trieval devices; when linked together by
communications satellites or other means,’’
they ‘‘could eventually provide libraries and
individuals throughout the world with access
to a single copy of a work by transmission of
electronic images.’’ It concluded that in cer-
tain areas at least, ‘‘ ‘exhibition’ may take
over from ‘reproduction’ of ‘copies’ as the
means of presenting authors’ works to the
public.’’ The Report also stated that ‘‘in the
future, textual or notated works (books, ar-
ticles, the text of the dialogue and stage di-
rections of a play or pantomime, the notated
score of a musical or choreographic composi-
tion etc.) may well be given wide public dis-
semination by exhibition on mass commu-
nications devices.’’

When Congress followed the Register’s ad-
vice and created a new display right, it spe-
cifically considered and rejected a proposal
by publishers to merge the display right with
the reproduction right, notwithstanding its
recognition that ‘‘in the future electronic
images may take the place of printed copies

in some situations.’’ H.R. Rep. No. 89-2237, at
55 (1966).

Thus, § 201(c) cannot be read as permitting
publishers to make or authorize the making
of public displays of contributions to collec-
tive works. Section 201(c) cannot be read as
authorizing the conduct at the heart of
Tasini.

The publishers in Tasini assert that be-
cause the copyright law is ‘‘media-neutral,’’
the § 201(c) privilege necessarily requires
that they be permitted to disseminate the
authors’ articles in an electronic environ-
ment. This focus on the ‘‘media-neutrality’’
of the Act is misplaced. Although the Act is
in many respects media-neutral, e.g., in its
definition of ‘‘copies’’ in terms of ‘‘any meth-
od now known or later developed’’ and in
§ 102’s provision that copyright protection
subsists in works of authorship fixed in ‘‘any
tangible medium of expression,’’ the fact re-
mains that the Act enumerates several sepa-
rate rights of copyright owners, and the pub-
lic display right is independent of the repro-
duction and distribution rights. The media-
neutral aspects of the Act do not somehow
merge the separate exclusive rights of the
author.

REVISIONS OF COLLECTIVE WORKS

Although § 201(c) provides that publishers
may reproduce and distribute a contribution
to a collective work in three particular con-
texts, the publishers claim only that their
databases are revisions of the original collec-
tive works.

Although ‘‘revision’’ is not defined in Title
17, both common sense and the dictionary
tell us that a database such as NEXIS, which
contains every article published in a mul-
titude of periodicals over a long period of
time, is not a revision of today’s edition of
The New York Times or last week’s Sports
Illustrated, A ‘‘revision’’ is ‘‘a revised
version’’ and to ‘‘revise’’ is ‘‘to make a new,
amended, improved, or up-to-date version
of’’ a work. Although NEXIS may contain all
of the articles from today’s New York Times,
they are merged into a vast database of un-
related individual articles. What makes to-
day’s edition of a newspaper or magazine or
any other collective work a ‘‘work’’ under
the copyright law—its selection, coordina-
tion and arrangement—is destroyed when its
contents are disassembled and then merged
into a database so gigantic that the original
collective work is unrecognizable. As the
court of appeals concluded, the resulting
database is, at best, a ‘‘new anthology,’’ and
it was Congress’s intent to exclude new an-
thologies from the scope of the § 201(c) privi-
lege. It is far more than a new, amended, im-
proved or up-to-date version of the original
collective work.

The legislative history of § 201(c) supports
this conclusion. It offers, as examples of a re-
vision of a collective work, an evening edi-
tion of a newspaper or a later edition of an
encyclopedia. These examples retain ele-
ments that are consistent and recognizable
from the original collective work so that a
relationship between the original and the re-
vision is apparent. Unlike NEXIS, they are
recognizable as revisions of the originals.
But as the Second Circuit noted, all that is
left of the original collective works in the
databases involved in Tasini are the authors’
contributions.

It is clear that the databases involved in
Tasini constitute, in the words of the legisla-
tive history, ‘‘new,’’ ‘‘entirely different’’ or
‘‘other’’ works. No elements of arrangement
or coordination of the pre-existing materials
contained in the databases provide evidence
of any similarity or relationship to the origi-
nal collective works to indicate they are re-
visions. Additionally, the sheer volume of ar-
ticles from a multitude of publishers of dif-

ferent collective works obliterates the rela-
tionship, or selection, of any particular
group of articles that were once published
together in any original collective work.

REMEDIES

Although the publishers and their sup-
porters have alleged that significant losses
in our national historic record will occur if
the Second Circuit’s opinion is affirmed, an
injunction to remove these contributions
from electronic databases is by no means a
required remedy in Tasini. Recognizing that
freelance contributions have been infringed
does not necessarily require that electronic
databases be dismantled. Certainly future
additions to those databases should be au-
thorized, and many publishers had already
started obtaining authorization even before
the decision in Tasini,

It would be more difficult to obtain per-
mission retroactively for past infringements,
but the lack of permission should not require
issuance of an injunction requiring deletion
of the authors’ articles. I share the concern
that such an injunction would have an ad-
verse impact on scholarship and research.
However, the Supreme Court, in Campbell
versus Acuff-Rose Music, Inc., and other
courts have recognized in the past that
sometimes a remedy other than injunctive
relief is preferable in copyright cases to pro-
tect the public interest. Recognizing au-
thors’ rights would not require the district
court to issue an injunction when the case is
remanded to determine a remedy, and I
would hope that the Supreme Court will
state that the remedy should be limited to a
monetary award that would compensate the
authors for the publishers’ past and con-
tinuing unauthorized uses of their works. Ul-
timately, the Tasini case should be about
how the authors should be compensated for
the publishers’ unauthorized use of their
works, and not about whether the publishers
must withdraw those works from their data-
bases.

Sincerely,
MARYBETH PETERS,

Register of Copyrights.
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Ms. ROS-LEHTINEN. Mr. Speaker, I ask
that my colleagues join me in extending deep
gratitude to The Reverend Wendy Ward
Billingslea for her many years of service to St.
Thomas Episcopal Parish School and Church.

Mother Wendy has blessed South Florida
with her tireless devotion as a preacher, pas-
toral counselor, and teacher. At St. Thomas
Episcopal Parish, where Mother Wendy
worked as an associate rector for the last five
years, she demonstrated her strong dedication
to the children of our community as she in-
stilled within them her passion for academics
and for traditional family values. Mother
Wendy continues to be a positive role model
for all present and former students at St.
Thomas Episcopal School and she embodies
community leadership as she ministers to a
congregation of 1500 members.

The St. Thomas Episcopal family will suffer
a great loss with Mother Wendy’s departure,
but we wish her well on her new calling as the
spiritual leader at St. Andrew’s Episcopal
Church in Greensboro, North Carolina.
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